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Summary 

California has adopted regulations requiring new motor vehicles to reduce emissions of 
greenhouse gases (GHGs), beginning in model year 2009. The Clean Air Act (CAA) generally 
preempts states from adopting their own emission standards for mobile sources. However, the act 
allows such standards in California, if the state obtains a waiver of CAA preemption from EPA. 

California requested this waiver in 2005, but EPA took until December 19, 2007, to decide that it 
would deny the request. On that day, EPA Administrator Stephen Johnson wrote California 
Governor Schwarzenegger to say, “I have decided that EPA will be denying the waiver and have 
instructed my staff to draft appropriate documents setting forth the rationale for this denial in 
further detail.... ” According to press reports, the decision was taken against the unanimous advice 
of the agency’s technical and legal staffs. On February 29, 2008, the Administrator issued a 
decision document denying the waiver that will be published in the Federal Register. 

Following EPA’s December 19 letter, California and environmental groups petitioned for review 
in the Ninth Circuit, with multiple states intervening on California’s side. The interest of the 
intervening states derives from the fact that under the CAA, states other than California may 
adopt motor vehicle emission standards identical to California’s and avoid CAA preemption if 
California is granted a waiver. At least 14 states have adopted such regulations. 

This report reviews the nature of EPA’s, California’s, and other states’ authority to regulate 
emissions from mobile sources, the applicability of that authority to GHGs, and issues related to 
the California waiver request. The conditions for granting or denying a waiver request under 
CAA are four: whether the state has determined that its standards will be, in the aggregate, at least 
as protective of public health and welfare as applicable federal standards; whether this 
determination was arbitrary and capricious; whether the state needs such standards to meet 
compelling and extraordinary conditions; and whether the standards and accompanying 
enforcement procedures are consistent with CAA Section 202(a). California appears to have a 
sound argument that it has met these tests; EPA, however, has decided that climate change is 
simply beyond the scope of its preemption waiver authority. 

This report does not analyze whether California is preempted from regulating mobile-source 
GHGs by the Corporate Average Fuel Economy (CAFE) requirements of the Energy Policy and 
Conservation Act of 1975, or the newly enacted provisions of the Energy Independence and 
Security Act of 2007 (PL. 110-140). Under these laws, authority to set fuel economy standards is 
reserved to the federal government — specifically, the National Highway Traffic Safety 
Administration (NHTSA). In several court cases and in other venues, the auto industry is 
maintaining that the regulation of mobile-source GHG emissions is simply another method of 
regulating fuel economy, so California’s GHG standards (and identical standards adopted by other 
states) are preempted. Two federal di strict courts have rejected this argument, but one decision 
has been appealed and the other likely will be. 
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Introduction 

Every federal law imposing environmental standards raises the question of whether the states are 
allowed to set stricter standards. In deference to states’ rights, Congress’s usual approach is to 
allow stricter state standards; for example, the Clean Air Act (CAA) allows stricter state standards 
for stationary sources of air pollution (power plants, refineries, etc.). For mobile sources of air 
pollution, however — cars, Rucks, planes, etc. — a lack of national uniformity creates a problem, 
since manufacturers would potentially face the task of complying with different standards in each 
state. Such standards would fragment the national market, increasing costs and complicating the 
manufacture, sale, and servicing of the affected products. For this reason, the mobile source 
portion of the CAA (Title II) generally does not allow states to “adopt or attempt to enforce” their 
own emission standards for new motor vehicles or engines. 1 In general, it allows only federal 
standards for motor vehicle emissions. 

There is an exception to this rule, however, in CAA Section 209(b) 2 — 

The [EPA] Administrator shall, after notice and opportunity for public hearing, waive 
application of this section [the prohibition of State emission standards] to any State which 
has adopted standards (other than crankcase emission standards) for the control of emissions 
from new motor vehicles or new motor vehicle engines prior to March 30, 1966, if the State 
determines that the State standards will be, in the aggregate, at least as protective of public 
health and welfare as applicable Federal standards. 3 

Only California adopted such standards before March 30, 1966, so only California can qualify for 
such a waiver. 

Faced with severe air pollution problems, especially in Los Angeles and the San Joaquin Valley, 
California has regularly developed more stringent standards for motor vehicle emissions than 
those required by federal law. In order to impose these standards, the state has requested and been 
granted Section 209(b) waivers at least 53 times since 1967. 4 (Although only California may be 
granted a waiver under this section, elsewhere in the Act, as discussed later in this report, there is 
a waiver of preemption for other states that have adopted California’s standards, if EPA grants 
California a waiver.) 

Using Section 209(b) waivers, California has served as a laboratory for the demonstration of 
cutting edge emission control technologies, which, after being successfully demonstrated there, 
were adopted in similar form at the national level. Catalytic converters, cleaner fuels, and 
numerous other advances were introduced in this way. Currently, waivers allow California to 
require that a portion of each manufacturer’s sales meet Zero Emission Vehicle (ZEV) and Partial 
ZEV requirements, which has stimulated the sale of electric and hybrid vehicles. 



1 CAA § 209(a), 42 U.S.C. § 7543(a). See also S.Rept. 91-1196 (1970), p. 32. 

2 42 U.S.C. § 7543(b). 

3 As will be discussed in greater detail below, there are three conditions placed on the grant of such waivers: The 
Administrator is to deny a waiver if he finds: (1) that the state’s determination is arbitrary and capricious; (2) that the 
state does not need separate standards to meet compelling and extraordinary conditions; or (3) that the state’s standards 
and accompanying enforcement procedures are not consistent with Section 202(a) of the Act. 

4 Personal communication, U.S. EPA Office of Transportation and Air Quality, July 20, 2007. 
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California's Greenhouse Gas Requirements 

On July 22, 2002, California became the first state to enact legislation requiring reductions of 
greenhouse gas (GHG) emissions from motor vehicles. The legislation, AB 1493, required the 
California Air Resources Board (CARB) to adopt regulations requiring the “maximum feasible 
and cost-effective reduction” of GHG emissions from any vehicle whose primary use is 
noncommercial personal transportation. GHGs are defined by the state as carbon dioxide, 
methane, nitrous oxide, hydrofluorocarbons, perfluorocarbons, and sulfur hexafluoride, but for 
the purpose of this regulatory program, only the first four of these are subject to control. The 
reductions are to apply to motor vehicles manufactured in the 2009 model year and thereafter. 

Under this authority, CARB adopted regulations September 24, 2004, requiring gradual 
reductions in fleet average GHG emissions until they are about 30% below the emissions of the 
2002 fleet in 20 16. 5 As illustrated in Figure 1 , the regulations set separate standards for two 
classes of vehicles. The first class consists of all passenger cars, plus light duty trucks and SUVs 
weighing 3,750 lbs. or less; these vehicles must reduce emissions by an average of 36.5% 
between 2009 and 2016. The second group consists of light trucks and passenger vehicles over 
3,750 lbs., which must reduce emissions 24.4% over the same time period. 

The regulations require reductions in fleet averages, rather than compliance by individual 
vehicles. They provide substantial flexibility, including credit generation from alternative fuel 
vehicles and averaging, banking, and trading of credits within and among manufacturers. 

Credits — and debits for any year in which a manufacturer exceeds the standards — must be 
equalized within five years of their generation, with the first equalization required in 2014. Thus, 
manufacturers would not be subject to penalties for failure to meet the standards until 2014 at the 
earliest. 6 Following adoption of these regulations by CARB, they were subjected to public 
comment and legislative review, and CARB submitted a request to U.S. EPA, December 21, 
2005, for a waiver under Section 209(b). 



5 A table showing the mandated reductions year-by-year can be found in CARB’s Regulations to Control Greenhouse 
Gas Emissions from Motor Vehicles, Final Statement of Reasons, August 4, 2005, p. 8 at http://www.arb.ca.gov/regact/ 
grnhsgas/fsor.pdf. 

6 California Air Resources Board, Regulations to Control Greenhouse Gas Emissions from Motor Vehicles; Request for 
Waiver of Preemption Under Clean Air Act Section 209(b), December 21, 2005, Attachment 2, Support Document, p. 

2. Hereafter referred to as “Support Document.” 
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